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Brian - PWB would like an additional extension through December 5, 2016 to file its Complaint and through December 12 to submit its R4 supplements.  The reason for the request is that we have not
yet received, but are expecting, further information and confirmation from a subcontractor about its pass-through claim.  May we represent to the Appeals Board that you have no objection to the
extensions?    Thank you, Jim
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PARTNER
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information intended only for the use of the individual or entity named above.  The information herein may also be protected by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521.  If
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-----Original Message-----
From: Smith, Brian S CIV OGC, NLO [mailto:brian.s.smith@navy.mil]
Sent: Thursday, October 20, 2016 8:46 AM
To: James R. Lance <jlance@noonanlance.com>
Subject: RE: Appellant Patricia I. Romero, Inc. dba Pacific West Builders / ABSCA Docket # 60825

Jim,

Thanks for the information.  I'll include the notice/letter in my R4 file, which I'll file by 10/28.

No problem with your request for extension on the Complaint.  Ask/take as much time as you need.

VR,

Brian S. Smith

Senior Trial Attorney

Navy Litigation Office

General Counsel of the Navy

720 Kennon Street SE

WNY BLDG 36 Rm 233

Washington, DC 20374 - 5013

Ph. 202-685-2211

Brian.S.Smith@navy.mil <mailto:Brian.S.Smith@navy.mil>

-----Original Message-----

From: James R. Lance [mailto:jlance@noonanlance.com <mailto:jlance@noonanlance.com> ]

Sent: Thursday, October 20, 2016 1:26 AM

To: Smith, Brian S CIV OGC, NLO

Subject: [Non-DoD Source] Appellant Patricia I. Romero, Inc. dba Pacific West Builders / ABSCA Docket # 60825

Brian - thank you for your email.  First, please be assured that we will work cooperatively with you throughout the course of this matter.  You may include the notification in your R4 file, or if you do
not, we will include it in PWB’s supplemental appeal file.
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Second, I provide some additional detail so you understand our dilemma.  The issue was recently discovered during an in depth analysis of several different categories of documents.  The issue is not
apparent on the face of the submittals to PWB, which were verified by Dirt Doktor and resubmitted to the Government by PWB.  Only the total dollar amount was listed by Dirt Doktor on the submittal
through PWB.  In order to discover this issue, we had to compare: (1) the daily reports which show what work was performed by which workers on a particular day; (2) the internal labor documents
created by Dirt Doktor’s subcontractor to determine the total labor charges broken down by day, worker, etc.; and (3) the Dirt Doktor submittal to PWB/Govt to determine how Dirt Doktor billed for that
specific labor.  When this discrepancy came to light, we felt it was important to inform you and the Appeals Board of this development at the same time it was disclosed to the federal judge presiding
over pending litigation against Dirt Doktor in Guam.  We notified the Board (and you) regarding this analysis because we were concerned that the information could impact the Appeal and result in a
future adjustment in the claimed amount to the Government.  The trial in the litigation in Guam has been continued so that this issue can be resolved as part of this appeal.

Given this development, and the fact that we plan to address it in our Complaint, PWB would like a brief two week extension to November 14, 2016, to file the Complaint.  May we represent to the
Appeals Board that you have no objection to a two week extension? 

Please do not hesitate to contact me with any questions or concerns.  Regards, Jim Lance
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-----Original Message-----

From: Smith, Brian S CIV OGC, NLO [mailto:brian.s.smith@navy.mil <mailto:brian.s.smith@navy.mil> ]

Sent: Tuesday, October 18, 2016 11:31 AM

To: James R. Lance <jlance@noonanlance.com <mailto:jlance@noonanlance.com> >

Subject: RE: Appellant Patricia I. Romero, Inc. dba Pacific West Builders / ABSCA Docket # 60825

Jim,

I don't believe it's necessary or appropriate to file correspondence such as this directly with the ASBCA.

First, I'm currently preparing the Govt Appeal file so I could easily include it if you agree to work cooperatively and consult with me about such things beforehand.
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Second, even if I don't include it in the Govt Appeal file, you're permitted to file a supplemental appeal file and could include this letter if you believe it's relevant to the appeal.

Third, it's not appropriate for Ms. Romero to be asking for meetings with the Contracting Officer about any aspect of this project/case.  The matter is now in litigation, so all interactions between the
parties (and their witnesses) should go through Counsel = you and me.

Finally, regarding the content of the letter, it doesn't actually affect PWB's claim at all.  It's more of a notice that PWB's "further investigation" may cause a future adjustment/revision of the claimed
amount.  If and when PWB determines to actually revise the claimed amount, you and I can consult about how that can/should be documented in the litigation -- probably not via a letter from Ms.
Romero to the Contracting Officer, filed with the ASBCA.   Moreover, it's not my role to advise PWB on how to correctly support its claim, but perhaps when PWB files its ASBCA Complaint, you can
ensure that the damages are more correctly stated (including an explanation of why it differs from the certified claim)?  Some form of revised certification may be helpful as well.  Alternatively, if you
find that Dirt Doktor's costs are overstated or otherwise unreliable (i.e. PWB is not comfortable vouching for DD's costs), you may consider removing them entirely from the claim/case.

Regardless of the above, I commend you/PWB for taking steps to ensure that PWB's damages in this case are not overstated and do not include costs that are "not properly chargeable to the Government.
. . " -- which is a serious matter.  Prime contractors should always be very careful with certifying pass-through claims.

I'm sure we'll discuss this further as the case proceeds.

VR,

Brian S. Smith

Senior Trial Attorney

Navy Litigation Office

General Counsel of the Navy

720 Kennon Street SE

WNY BLDG 36 Rm 233

Washington, DC 20374 - 5013

Ph. 202-685-2211

Brian.S.Smith@navy.mil <mailto:Brian.S.Smith@navy.mil>  <mailto:Brian.S.Smith@navy.mil > >
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Sent: Saturday, October 15, 2016 6:30 PM
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To: Asbca.recorder@mail.mil <mailto:Asbca.recorder@mail.mil>  <mailto:Asbca.recorder@mail.mil > > ; Smith, Brian S CIV OGC, NLO

Subject: [Non-DoD Source] Appellant Patricia I. Romero, Inc. dba Pacific West Builders / ABSCA Docket # 60825

TO:  Armed Services Board Of Contract Appeals & Brian S. Smith, Esq

Attached please find correspondence from Appellant Patricia I. Romero, Inc. dba Pacific West Builders directed to Contracting Officer Vince Carbullido.

Sincerely, James R Lance

Noonan Lance Boyer & Banach LLP          JAMES R. LANCE              

PARTNER            

Noonan Lance Boyer & Banach LLP         

701 Island Avenue, Suite 400

San Diego, CA 92101
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